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PETITION of Mrs. HeLen STEVENSON\, 
daughter of the deceaſt George Stevenſon, 
Eſq; 


HE houſe of Kinnaird, with the furniture there- 

of, has, for a long courſe of years, been 1n uſe 

to be let for goat whey quarters, and thereby 
yielded a conſiderable profit. 

Alexander Stewart the proprietor, upon occaſion of his 
ſon's marriage, allowed him the poſſeſſion of this houſe 
and furniture, as a fund of ſubſiſtence to him and his fa- 
mal 

The ſaid Alexander Stewart having contracted conſider- 
able debts, and willing to do equal juſtice to. all his credi- 
tors, and to avoid the ruinous expence of legal dihgence, 


did, of this date, grant a diſpoſition of his eſtate of Kin- Nor. 192 
naird to > the reſ pondent Colqubous Grant, as truſtee for the s 
erxedi- 
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creditors, to the end that the ſame being ſold with the firſt 
opportunity, the price might be applied for pavment 
of the debts: And as this meaſure was taken by approba- 
tion of the bulk of the creditors, it was underſtood, that 
until a purchaſer offered, the houſe was to be let as for- 
merly for goat whey quarters, as it would not be turned 
to any other uſe ſo beneficial to the creditors. 

Colquhoun Grant was himſelf of the number of theſe cre- 
ditors, for monies from time to time advanced, when he 
had not the ſmalleſt ſuſpicion of Alexander Stewart's cir- 
cumſtances; and for which he had got two bills, beſides 
an open accompt due to him, from Mr. Stewart. 

As ſome of the creditors had not at firſt acceded to the 
truſt-right, it was thought a proper meaſure, that Mr. 
Grant ſhould raiſe diligence upon his bills; not with any 
view to take benefit or advantage to himſelf, but for be- 
hoof of the vrhole creditors ; and to be equally forward 
with any particular creditor, who ſhould take ſeparate 
meaſures ; and more particularly, for the protection of the 
furniture of the houſe of Minnaird while it remained un- 
fold, and continued to be let for goat whey quarters; and, 
accordingly, the bill was proteſted and regiſtred, and horn- 
ing raiſed upon it. 

One of the other creditors who had not acceded to the 
truſt diſpoſition, execute a poinding of Mr. Stewart's houſ- 
hold furniture, muſical inſtruments, and every thing elſe 
which he had within his dwelling houſe in Edinburgh; a 
meaſure which was highly diſapproved of by the genera- 
lity of the creditors, as it diſabled the poor old gentleman 
from following out his profeſſion as a Muſic-Maſter, his 
only remaining fund of ſubſiſtence in the advanced age to 
which he had attained. 

And as there was reaſon to appr 8 that ſome others 
of the creditors, particularly, the now petitioner, did in- 
tend the like diligence againſt the furniture of the _— 

| © 


13 


of Kinnaird, Colguboun Grant did, of this date, and for Aug. 13. 
behoof of the whole creditors, execute a poinding of the . 
furniture of the houſe of Kinnaird, in which the other re- 
ſpondent, James Stewart, acted as notary. | 

The petitioner Mrs. Helen Steven/on, being creditor to 
the ſaid Alexander Stewart in 144 J. Sterling, per his accept- 
ed bill, dated 21ſt Auguſt 1765, which had been proteſted, 
regiſtred, and horning thercon raiſed in November follow- 
ing, did, in virtue thereof, on the 18th of December 1765, 
uſe arreſtments in the hands of Charles Stewart, ſon of the 
ſaid Alexander Stewart; and upon that arreſtment, brought 
| a proceſs of furthcoming, whereof the execution bears 

date the 25th January 1766. f 

No procedure was taken thereon, till the 28th June fol- 
lowing; when the cauſe being inrolled before Lord Pitſour, 
that week's Ordinary in the outer-houſe, and no compear- 
ance being made either for the common debtor, or his ſon 
the arreſtee, his Lordſhip granted commiſſion for the ſon's 
deponing, to be reported againſt the 12th .July thereafter ; 
which being neglected to be executed, a new act and com- 
miſſion was obtained upon the 16th July: Whereupon the 
| ſaid Charles Stewart having upon oath acknowledged, that 
ſundry articles of houſhold furniture belonging to his fa- 
ther, were in his hands, the Lord Ordinary, upon report 
of ſaid oath, did, by interlocutor iſt Auguſt 1766, grant 
warrant to the judge Ordinary. To diſpoſe of the ſeve- 
ral articles of houſhold furniture before mentioned, by 
* way of public roup, he always making intimation there- 
of eight days before the roup, and to report the fale 
„thereof to his Lordſhip.” FALK: 

Tho' this warrant might have been carried into immedi- 
ate execution, the petitioner thought proper to keep up the 
ſame, from the ſaid iſt Auguſt to the 2d October : But as 
in the mean time, the goods had been poinded by the re- 
ſpondent Colquhoun Grant, upon his debt and diligence, for 

behoof 
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behoof of the whole creditors, the ſheriff could not pro- 
ceed in executing the order to roup. 

The petitioner thereupon brought an action againſt the 
reſpondents, concluding againſt them conjunctly and ſeve- 
rally, for payment of her whole debt, in reſpect of the 
poinding executed by them while the was in curju diligen- 
tic, upon the prior arreſtment ; in bar of which, the re- 
{1 pondent Colquhoun Grant having pleaded his preferable 
ke, by the firſt compleat diligence, the Lord Ordinary, 
by the interlocutors recited 1n the petition, ſuſtained the 
defence, © aſſoilzied, and decerned:” And the petitioner, with- 
out repreſenting to the Lord Ordinary, has preſented a pe- 
- tition to your Lordſhips, whereby ſhe prays decreet in 
terms of the libel, that is, for the whole of her debt, with- 
out any regard to the quantities or values of the goods 
poinded ; or at leaſt, that the reſpondents ſhould be found 
liable for the value of the goods, as the ſame ſhall be pro- 
ved to have been at the time of the poinding. 

What the petitioner can propoſe, by making the other 
reſpondent James Stuart a defender in this proceſs, or by 
inſiſting againſt him on either of the above alternatives, 
is quite incomprehenſible; all the concern he had in the 
matter, was in the diſcharge of his duty as a notary to the 
poinding, in executing the diligence of the law upon the 
letters of horning whach contained warrant for poinding ; 
and no perſon whatever compeared to. claim theſe goods 
as their property, or as under ſuch attachment, that they 
could not be poinded : He would have been guilty of a 
treſpaſs, and breach of duty, had he refuſed to aſſiſt as 
notary in executing the diligence; and as none of the 
goods are in his poſſeſſion, he is moſt improperly brought 
into this proceſs, and hopes your Lordſhips will think what- 
ever may be the caſe with the other reſpondent, the Lord 
Ordinary's interlocutors aſſoilzieing him, ought to be con- 


firmed; and that he ought to be allowed his expences. 
| And 
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And with regard to the other reſpondent Colquhoun Grant, 
as the queſtion reſolves in a competition between his, and 
the petitioner's diligence, upon their reſpective grounds of 
debt: The Lord Ordinary's intertocutor reſts upon this 
plain principle of the law, that the firſt compleat diligence 
gives the preferable right. | 

And in the entry it falls to be noticed, that the petiti- 
oner, miſrepreſents the Lord Ordinary's interlocutor, au- 
thoriſing the ſale of the goods attached in the hands of 
Charles Stewart, as if containing an expreſs order, to ſell 
the goods arreſted, for behoof of the petitioner ; whereas the 
warrant contains no ſuch thing ; all that it contains, is an 
order to the ſheriff to diſpoſe of the goods by publick roup, 
and to report the ſale thereof to his Lordſhip: So that ſup- 
poſing nothing had 1nterveened to prevent the ſale, and 
that the goods had actually been fold, and reported to the 
Ordinary, a decreet of forthcoming, or preference muſt 
have been pronounced, to transfer to the petitioner, in 
right of her arreſtment, the price, as come in place of the 
goods themſelves. 

Another circumſtance which will likeways beattended to, 
and which has already been taken notice of, is the nora on 
the part of the petitioner, in not extracting this . warrant 
till the 25th of September, and never once preſenting it to 
the ſheriff till the 2d of October, above ſix weeks after the 
reſpondent's poinding had been compleated, without any 
challenge or oppoſition. 

Upon this ſtate of the caſe, the queſtion arifes, Whether 
the petitioner, or reſpondent, in virtue of the diligences 
by them reſpectively uſed, have the preferable right to theſe 
goods? And if the reſpondent is not greatly miſtaken, there 
is no principle in the law better eſtabliſhed than this, that 
it 1s the firſt compleat diligence, that gives the preferable 
right; and more particularly, that as arreſtment is but an 
inchoate or prohtbitory diligence, it does not ſtop a poin- 
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ding of the goods at the inſtance of any other credi- 
tor. 

To this purpoſe Lord Stazr, in B. III. tit. I. f. 37, treat- 
ing of the exceptions that are competent againſt a furth- 
coming upon an arreſtment, eſtabliſhes this exception, 
amongſt others, as undoubtedly relevant, and confirms it 
by ſeveral decifions ; his words are, But others ufing 
more compleat diligence, will cary the ſame; yea, tho 
the party, in whoſe hands arreeſtment was made, ſuf- 
* fered the poinder to enter his cellars, and poind the 
goods arreſted.—11th March 1635, Diet contra Spence 

and 7hem/on ;—and 1 2th February 1636, Leſlie contra the 

Laird of Ludquhairn.” 
And more explicitely in F. 42 : That which transfer- 
reth the right, 1s neither the arreſtment, the citation, 
nor any thing in the proceſe, but only the decreet for mak- 
ing forthcoming, which is in the ſame condition as to 
ſubjects arreſtable, as appriſings, or adjudications are to 
others.” And the ſame doctrine 1s laid down by. eve- 
ry lawyer, ancient and modern, when treating of this ſub- 
ject, particularly, Lord Bankton, vol. 2. F. 264, F. 64. 

The petitioner admits the relevancy of this exception, 
ſuppoſing the ſubje arreſted to have been a ſum of mo- 
ney, and not goods. To the firſt of which only, ſhe ſays, 
the quotation from Lord Starr can apply. But has this diſ- 
tinction is void of all foundation, will be obvious to your 
Lordſhips, from this ſingle conſideration, that ſums of mo- 
ney cannot be poinded; the firſt decreet of forthcoming, 
if obtained without fraud, tho' proceeding upon the ſecond 
arreſtment, will, no doubr, be preferable to the ſecond de- 
creet of forthcoming, upon the firſt arreſtment, and thus 
far, the rule of preference applies to debts, or fums of mo- 
ney, which are not the ſubject of poinding ; but as the 
moveable goods, or effects, can only be poinded, and as 


by the poinding, the diligence 18 firſt compleated, it is 
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that which gives the preference to the poinder over the ar- 
reſter. 

If theſe principles are juſt, it is impoſſible that the * 
or warrant by the Lord Ordinary to the ſheriff, to ſell the 
goods arreſted, and to report the ſale thereof to his Lord- 
ſhip, can be deemed equivalent to a decreet of forthcoming 
in favours of the petitioner: That order was but a prepa- 
ratory ſtep, towards the intended decreet of forthcoming; 
and it might with equal reaſon be contended, that the bare 
execution of the ſummons of forthcoming, ought to have 
the ſame effect; the whole is incompleat, till the decreet 
of forthcoming is obtained; the ſale of the goods was on- 
ly a preparatory meaſure to the decreet. of forthcoming, . 
and as any creditor obtaining the firſt decreet of forth- 
coming, without fraud, upon the ſecond arreſtment; is pre- 
ferable to the poſterior. decreet of forthcoming, upon the 
firſt arreſtment, ſo a poinding fairly compleated, muſt give 
a preference to a prior arreſtment, which is but an incho- 
ate diligence, ſo long as no actual decreet of forthcoming 
is obtained. 

The petitioner 3 that in this caſe, ſhe followed out 
the preciſe method of procedure adviſed by Lord Stair, 
where goods are arreſted viz. bringing 3 e of forth- 
coming, and thereupon obtaining an order to roup the 
goods: And the reſpondent admits theſe proceedings to 
have been regular; but ſtill it is true, that it was but an 
inchoate or incompleat diligence, till the goods were ſold, 
and decreet of forthcoming obtained, which, therefore, 
could not bar any other creditor from poinding. It was 
the petitioner's own fault, that ſhe did not execute a poind- 
ing upon her prior diligence, but inſtead thereof, took this 
more tedious, much more expenſive, and round about way, 
of arreſtment, commiſſions to depone, warrants to. roup, 
and forthcoming : She knew the danger to which ſhe was 
_ expoſed, if another creditor ſhould ſtep ir in before her, and 
pound, 
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poind, and ſhe was even guilty of a culpable neglect, or 
delay, and in preſenting her forthcoming, and where ihe 
forbore preſenting the warrant for ſale to the ſheriff, till 
more than two months after the warrant had been obtain- 
ed. 

The other quotations from Lord Stair, in the cloſe of 
par. 42. is plainly nothing to the purpoſe : He 1s there 
treating of the competition between arreſtments followed 
out by decreets of furthcoming;; and the rule which he 
there eſtabliſhes, that as arreſtment makes the ſubject ar- 
reſted litigious, that inchoate diligence cannot be excluded 
by the voluntary deed of the debtor, or by any legal dili- 
gence poſterior, unleſs the uſer of the firſt inchoate dili- 
rence becomes negligent, manifeſtly reſpecis the competi- 
tion of arreſtments with one another, but could never be 
intended to deſtroy the rule formerly laid down in ſo ex- 
preſs words, and confirmed by an uniform train of deciſi- 
ons, collected in the Law Dictionary, under the title, Com- 
petition, viz. That arreſtment does not bar other creditors 
to carry off the goods by poinding. 

The petitioner's chief reliance is upon two deciſions ; ; 
the one in the caſe of Start contra Ramſay, 19th February 
1717 ; the other, Muirhead contra Corrie, 17th February 
1735. 

But it is ſubmitted to your Lordſhips, if either of theſe 
are ſufficient to overthrow a principle which, in other re- 
ſpects, is ſo undeniably well founded, both in the opinion 
of our lawyers, and the deciſions of the court. 

In the caſe of Stark, the goods were carried off on pre- 
tence of a poinding ; after that, they were in manibus curiæ, 
and in the very inſtant when they were appretiating. 

In the other caſe of Muirhead contra Corrie, which is ve— 
ry curtly ſtated in the Dictionary of Deciſions, fol. 54. un- 
der the word Arre/tment, it appears, that the order or war- 


rant was, to roup the goods for payment of the debt upon 
a which 
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which the arreſtment had been uſed, and furthcoming 
purſued ; and the arreſtee was ordered to produce the goods 
for that ſpecial purpoſe. 


The arreſtee failed to give obedience to that order ; the 


conſequence of which was, that the goods could not be 


rouped.—In the mean time, another creditor offered to 
poind, but 0 actual poinding was executed; ſo that when 
the competition enſued, both diligences were incomplete: 
And as the arreſter had done all in his power to complete 
his prior diligence, and was prevented from completing 
the ſame, by the arreſtee's failing to produce the goods to 
be rouped, it was no great ſtretch, in ſuch caſe, to prefer 
the arreſter; whereas, in this caſe, the mora was on the part 
of the arreſter, who neglected to proſecute her furthcoming 
in the winter-ſeſſion 1765, who proceeded very ſlowly in 
the ſummer-ſeſſion 1766, and did not preſent the warrant 
for rouping the goods arreſted, till fix weeks after they 
were carried off by the reſpondent's poinding. 

The favour of the caſe ſtands clearly for the reſpondent ; 
the diligence by him uſed, was intended for the benefit of 
the whole creditors ; and amongſt theſe, of this very peti- 
rioner, who, on the other hand, is endeavouring to appro- 
priate thefe effects to herſelf, in preterence of all the other 
creditors, though they are all equally onerous as ſhe. 


In reſpect whereof, it is hoped your Lord/hips will be 
of opinion with the Lord Ordinary, that the poind- 
ing in this caſe, being the firſl complete diligence, 
Was preferable; | 
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